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BUSINESS BANKRUPTCY-THE 
NEXT CHAPTER

▪ Candace Carlyon, Esq.

▪ Carlyon Cica Chtd.



Disclaimer

▪ This presentation does not constitute the rendering of 

legal advice.

▪ The materials and statements made in connection with 

this presentation are intended to raise issues and 

engender discussion in the abstract, but may not be 

relied upon as a complete discussion of all relevant law 

and issues.

▪ Advice regarding the application of legal principles to 

specific facts requires engagement and investigation by 

counsel.

▪ The subject matter discussed includes areas of 

evolving and unsettled law.

▪ Many aspects of topics discussed are abbreviated or 

left out 
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In other words

▪ Do not try this at home

▪ I’m not your attorney unless you hire and pay me.

▪ So there!
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Where are we 
going?
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Bored Scared



Non-Chapters

▪ Automatic Stay

▪ Claim Priorities and Limitations

▪ Preferences

▪ Fraudulent Transfers

▪ Reclamation

▪ Set off and Recoupment

▪ Treatment of Contracts

▪ Obtaining Information
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Automatic Stay
▪ Immediately upon filing bankruptcy, debtors are protected by the automatic stay 

under bankruptcy code §362.  his prevents, or "stays" most actions against the 

debtor or its assets. Creditors who violate the automatic stay face sanctions from the 

court, in addition, actions taken in violation of the stay are void. Creditors may move 

the court to have the stay lifted. Cause for relief may include the danger of 

dissipation or depreciation of collateral to the extent that the secured claim is 

impaired, failure to make lease payments, failure to pay post petition taxes or 

insurance or other good cause.

▪ Scope of the stay includes:

▪ Invoicing/demand

▪ Sale of repossessed collateral

▪ Continuation of garnishment

▪ Stay does not include:

▪ Continuation of action against non-debtor

▪ Renewal of UCC-1
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Claim Priorities 
and Limitations
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▪Priority Claims (507(a)) include

▪ Domestic support obligations

▪ Administrative expenses during the bankruptcy

▪ Certain wages and employee benefits

▪ Certain consumer deposits

▪ Certain taxes

▪ Perishable Agricultural Commodities Act (PACA)
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PACA CLAIMS

▪ Proceeds from the sale of any perishable agricultural commodity, as well as 

intermediate products and proceeds from their sale, shall be held in trust for the 

benefit of an unpaid supplier. 7 U.S.C. §499e(c)(2)

▪ Generally limited to unprocessed or minimally processed fruits and vegetables. Items 

such as frozen onion rings, breaded cauliflower, pickles and other products whose 

fresh ingredients constitute less than 90 percent of their weight do not qualify as 

"perishable agricultural commodities." Endico Potatoes Inc. v. CIT Group/Factoring 

Inc., 67 F.3d 1063 (2d Cir. 1995)

▪ PACA trusts, unlike other statutory trusts, circumvent the need to trace assets. Instead, 

PACA trusts have a "floating" characteristic, which means that the trust applies to all of 

a debtor's produce-related inventory and proceeds thereof, regardless of any 

commingling or whether another produce supplier was the source of the inventory. In 

re Monterey House Inc., 71 B.R. 244, 247 (Bankr. S.D. Tex. 1986)

▪ Consider this language on invoices:  “The perishable agricultural commodities listed on 

this invoice are sold subject to the statutory trust authorized by §5(c) of the Perishable 

Agricultural Commodities Act, 1930 (7 U.S.C. §499e(c)).”

http://www.westlaw.com/find/default.asp?rs=CLWP2.1&vr=1.0&cite=7+USCA+s499e%28c%29%282%29
http://www.westlaw.com/find/default.asp?rs=CLWP2.1&vr=1.0&cite=67+F.3d+1063
http://www.westlaw.com/find/default.asp?rs=CLWP2.1&vr=1.0&cite=71+B.R.+244
http://www.westlaw.com/find/default.asp?rs=CLWP2.1&vr=1.0&cite=7+USCA+s499e%28c%29


Limitations on 
Claims

▪ Section 506 of the Bankruptcy Code provides that if the 

amount owed exceeds the value of the collateral, the 

secured claim is reduced to the value of the collateral..  

Further, unless properly perfected, an unperfected 

security interest may be set aside in bankruptcy.

▪ Other limitations include:

▪ Limitations on landlord claims where lease rejected

▪ Potential subordination of default interest and 

penalties

▪ Potential subordination of claims held by equity
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What is a 
Preference? 
(Section 547)

▪ a transfer

▪ of an interest of the debtor in property

▪ to or for the benefit of a creditor

▪ for or on account of an antecedent (preexisting) debt

▪ made while the debtor was insolvent 

▪ made within 90 days (one year for “insiders”) before 

bankruptcy

▪ that enables the creditor to receive more than it would 

receive in a Chapter 7 (liquidation) case if the transfer 

had not been made
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Preferences 
Defenses

▪ The debtor was not insolvent at the time of the payment 

(insolvency presumed 90 days prior to bankruptcy).

▪ The payment was made “in the ordinary course” (i.e., in 

accordance with standard payment terms in the industry 

and standard payment terms relating to that specific 

relationship).

▪ The creditor extended further credit (including shipment 

of additional product) after the payment.

▪ The payment was received more than 90 days prior to the 

filing of the bankruptcy.

▪ The payment did not permit the creditor to receive more 

than it would in a liquidation.

▪ The action to recover the payment was not filed within two 

years of the bankruptcy (if a Trustee is appointed within 

the two-year period the time limit may be extended to one 

year after the date the Trustee was appointed).

12



Candace’s Two 
Rules of 

Preference 
Demands

▪1. Do not ignore the letter.

▪2. Do not just write a check!

13



Fraudulent 
Transfers 

(Section 548)

▪ The trustee may avoid any transfer or any obligation of 

debtor that was made or incurred within 2 years before the 

petition, if the debtor voluntarily or involuntarily -

▪ Made transfer or incurred obligation with actual intent to 

hinder, delay or defraud or

▪ Received less than reasonably equivalent value in 

exchange, and

▪ Was insolvent at the time or as a result,

▪ Engaged or about to engage in business for which the 

remaining assets would be unreasonably small capital,

▪ Intended to incur or believed that the debtor would incur 

debts beyond ability to pay, or

▪ Transfer was to an insider or for benefit of insider not in the 

ordinary course of business

Trustee may also prosecute return of fraudulent transfers under state 

law (depending on the state, up to 4-6 years)
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Reclamation

▪ Section 546(c) of the Bankruptcy Code, allows a party who has sold goods to a 

debtor in the ordinary course of business to reclaim those goods if the debtor 

was insolvent when it received such goods.  The debtor must have received the 

goods within 45 days of the debtor filing its petition for bankruptcy for there to 

be a right to reclaim.  

▪ In order to reclaim goods, the creditor must make written demand not later than 

45 days after the debtor receives the goods or, if this 45-day period expires after 

the commencement of the case, within 20 days of the commencement of the case.  

However, the written demand only preserves the seller’s right to ask for 

reclamation.  Relief from the stay is required in order to exercise the right.  

However, particular protections are given to reclamation claims.  

▪ Section 503(b)(9) of the Bankruptcy Code grants an administrative priority claim 

for the value of goods received by the debtor within 20 days before the 

bankruptcy filing.



Setoff

▪ Pursuant to § 553 of the Bankruptcy Code, a creditor in 

possession of assets of the debtor generally maintains 

the right to “set off” the property against the amount 

owed to the creditor.  This includes a financial institution 

holding deposit accounts, because the account is really 

an obligation of the bank to repay the account holder the 

funds deposited.  A setoff allows a creditor to apply a 

debt it owes to a debtor against the debt the debtor owes 

to the creditor.   

▪ While the Bankruptcy Code preserves the set off right, 

the automatic stay prevents the exercise of that right 

until relief from stay is obtained.  However, the 

Supreme Court has recognized the ability of the creditor 

to place an “administrative freeze” on monies in an 

account while petitioning the court for relief from the 

automatic stay (see Citizens Bank of Maryland v. Strumpf, 

516 U.S. 16 (1995)). You must immediately apply for relief 

from the automatic stay in order to exercise set off rights 

against the administratively frozen funds.
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Setoff
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Recoupment

▪ Similar to set off, recoupment rights arise where there 

is are mutual debts between the debtor and the 

creditor which arise out of the same transaction.  The 

distinction is important because courts hold that 

while exercise of set off rights requires relief from the 

automatic stay, recoupment does not require such 

relief.  Caution should be exercised, since if the 

recoupment right is not sustained, the creditor may 

be liable for violating the automatic stay. 
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Treatment of 
Executory 
Contracts

▪ For any contracts on which performance is still owed on 

both sides, bankruptcy code §365 governs assumption 

or rejection of the contracts.  In order to assume (and, if 

so desired, assign) such contracts, the debtor must 

provide assurance of cure of outstanding defaults and of 

ability to perform in the future. 

▪ A common provision found in many leases and 

executory contracts is a clause that automatically 

terminates the lease or contract upon the insolvency or 

bankruptcy of the Debtor.  However, Bankruptcy Code 

§365(b)(2) provides that such provisions do not 

constitute a breach that must be cured.
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I am altering our deal

Although contract can only be assumed in toto or 

rejected, parties are free to negotiate revisions and new 

contracts; generally subject to bankruptcy court 

approval



341 and 2004 Examinations
▪ In any bankruptcy, the debtor is required to file schedules of assets and 

liabilities and a statement of financial affairs.  Individual debtors are also 

required to file a summary of monthly income and expenses.  In a chapter 11 

case, the debtor is required to file monthly operating reports, due by the 20th

of each month.  These documents can provide valuable insight into the 

debtor’s financial condition, assets, ownership, and pending litigation.

▪ Pursuant to Section 341 of the Bankruptcy Code, debtors are required to 

attend a meeting of creditors (usually held approximately 45 days after the 

case is filed).  Any creditor may appear and ask questions of the debtor, and 

the person asking the questions does not need to be an attorney (a deviation 

from the usual rule that only an attorney can speak for a corporate entity in 

court.)  

▪ For more extensive (and expensive) inquiries, the bankruptcy rule 2004 

permits examination of the debtor as to a wide variety of issues, including 

assets, liabilities, financial condition, and any matter relating to 

administration of the bankruptcy case.

21



Other Activities

▪ Generally Debtor/Trustee may take actions in the ordinary course of 

business

▪ Court approval generally required for actions outside the ordinary 

course of business, including sale of substantially all assets

▪ Court approval of lender permission required for use of “cash 

collateral”

▪ The debtor cannot require the extension of post-petition credit, and 

must generally apply to the bankruptcy court for permission to 

obtain post-petition loans. 
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General 
Chapters

▪ Chapter 7-liquidation (individuals and businesses 

eligible)

▪ Chapter 9-municipality

▪ Chapter 12-family farmer, rancher, or fisherman

▪ Chapter 11-reorganization (individual or entity)

▪ Most expensive

▪ Requires plan and separately approved disclosure 

statement

▪ Generally require accepting classes

Chapter 13-three to five-year repayment plan, must be 

individual with regular income, total liquidated non-

contingent unsecured debt of not more than $419,275 and 

secured debt of not more than $1,257,850
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“Special” 
Debtors

▪ Single Asset Real Estate (“SARE”) – substantially all of 

debtor’s income derived from a single property or 

project, other than residential real property with fewer 

than 4 residential units

▪ Small Business Debtor-

▪ Less than $7.5 million in non-contingent, liquidated debt 

(excluding affiliate debt)

▪ Not SARE debtor

▪ Majority of income from business

▪ Individual Chapter 11 Debtor

▪ Railroads

▪ Stockbrokers

Can’t be debtors: banks, insurance companies
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Newest (sub) Chapter-Subchapter V (Small Business 
Reorganization Act)

▪ Creates new subchapter V within Chapter 11 for the reorganization of small 

business

▪ Purpose “to streamline existing bankruptcy procedures and provide new 

tools to increase a small business’ ability to achieve a successful 

restructuring.”  (Senate Committee on the Judiciary.)

▪ Requires debtor to devote 3 years of disposable income (i.e. after expenses 

of the business) to payment of creditors

▪ Plan may be confirmed even if all classes of creditors vote no

▪ No committee is appointed

▪ Debtor elects to file under Subchapter V
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Purpose

▪ “Congress made clear that the changes to the Code set forth in the 

SBRA were intended to allow small businesses and individuals to take 

advantage of a chapter 11 process that would be less costly and time 

consuming than the current process. H.R. REP. No. 116-171, at 2 

(2019).

▪ By enacting this law, Congress intended to streamline the 

reorganization process for small business debtors because small 

businesses have often struggled to reorganize under chapter 11. H.R. 

REP. No. 116-171, at 1-2 (2019).”

In re Ventura, No. 8-18-77193-REG, 2020 WL 1867898, at *5-6 (Bankr. 

E.D.N.Y. Apr. 10, 2020)
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Trustee with (if you behave) limited functions

▪ Standing Trustee for small business cases

▪ Presumption that Debtor stays in possession and control of assets

▪ Trustee receives, monitors and distributes plan payments (may be 

discharged if consensual plan confirmed)

▪ Trustee may also investigate

▪ Trustee may object to claims

▪ Trustee to “facilitate the development of a consensual plan”

▪ Trustee files final report

▪ If ordered by the bankruptcy court, Trustee may take over the 

business

▪ Trustee receives reasonable compensation not exceeding 5% of 

plan payments (11 USC 326(b))
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Subchapter V 
Plan vs. Chapter 

11 Plan

▪ Only the Debtor can file a plan

▪ Deadline is 90 days from the bankruptcy, unless 

extended by the court where “the need for the 

extension is attributable to circumstances for which the 

debtor should not justly be held accountable”

▪ While creditors vote, plan can be confirmed without an 

impaired accepting class

▪ “Cram down” does not include “absolute priority rule”

▪ If plan is consensual, assets revest 

▪ Individual cases under SBRE may modify nonpurchase 

money home loans if the loan was used primarily in 

connection with the small business of the Debtor

▪ Generally need not pay all administrative costs at time 

of confirmation-can pay through the plan
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CARES ACT 

▪ Exempts from definition of “current monthly income” “(V) Payments 

made under Federal law relating to the national emergency declared 

by the President under the National Emergencies Act (50 U.S.C. 1601 et 

seq.) with respect to the coronavirus disease 2019 (COVID–19).”

▪ Permits modification of current Chapter 13 cases where “the debtor is 

experiencing or has experienced a material financial hardship due, 

directly or indirectly, to the coronavirus disease 2019 (COVID–19) 

pandemic”, including ability to extend payments up to 7 years
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Questions?  Comments?
Use the “Chat” feature
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